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ISSUES PRESENTED 

1. DEFENDANT'S SIXTH AMENDMENT RIGHTS lJNDER 

THE CONFRONTATION CEAliSE WERE VIOLATED 

WHEN HE WAS CONVICTED BASED ON THE HEARSAY 

STATEMENTS OF Ah' ACCUSER WHO DID 'UOT 

TESTIFY, OVER THE VALID OBJE<:TIONS OF DEFENSE 

COUNSEL. 

11, ST-ATE'S COUNSEL MADE BREJUDICML AND 

MISLEADING OPENING STATEMENTS, SUMMARIZING 

HEARSAY NOT YET DEEMED ADMISSIBLE BY THE 

DISTRICT COURT JUDGE (THIJS PROVIDING GROIJNDS 

FOR REVERSAL). 

STATEMENT OF THE CASE 

On December 29,2003, following an investigation into an altercation 

at a residence in Stevensville, the Defendant, Joseph Paoni was arrested and 

charged with numerous crimes. Defendant was accused of having assaulted 

his common law wife and his brother, and having endangered his young 

children for belligerent and dangerous behavior while intoxicated. (D EX. I. 

p. 1-4)). P.Rer a ntin~ber of Amended infurtnatruns, defendanr was tried on 

one count of assault with a weapon, three counts of criminal endangerment. 

one count of partner-family member assault, and one count of criminal 



mischief. During trial, one of the three counts of criminal endangerment 

was dismissed. On June 25, 2004, defendant was convicted of the remaining 

charges by a unanimous verdict. He was sentenced to 20 years Montana 

State Prison, with 5 years suspended, On September 21,2004, Defendant 

filed Notice of Appeal for his conviction. Defendant now appeals From the 

@lty verdict. 

STATEMENT OF THE FACTS 

On December 29,2003, the Defendant (Joseph Paoni), his brother 

(Dave Paoni) and his common-law wife (Tracyn Ehrlich, now Tracyn Paoni) 

spent an evening drinking and gambling at a number of bars in Florence, 

Montana. (jII Tr., at 716-718). An argument ensued regarding suspected 

infidelity. (Id. at 71 5). According to a taped interview by law enforcement, 

on the night of the incidents, the Defendant told Tracyn, thought to be 

pregnant, that, quote, he "basically said he wanted the baby dead . . . he said 

it at the bar too . . . something along those lines." (D Ex. 2; p. 4-5). At the 

time, Ms. Paoni was 1-2 months pregnant. ( I d  The record is replete with 

evidence that all parties had been heavily drinking on the night in question. 

The argument continned when the thee  subjects went home (all 

three lived in the same house). While upstairs in the bedroom, Joe and 

Tracyn continued to argue regarding alleged infidelities. Dave went upstairs 



to try and stop the argument between Tracyn and Defendant. (111 Tr., at 

705). Once law enforcement arrived, Dave Paoni and Joe Paoni gave 

recorded statements to police. Dave Paoni described the altercation he had 

gotten into with his brother. (D Ex. 3, p. 5). Specifically, Dave Paoni said 

that "I went to reach for the gun and he'd thrown the gun and hit ------ and 

we kinda' wrestled around and I got the gun away from him." (Id.) At no 

time (at that point in the interview) had he alleged being intelltionally hit 

with the butt or muzzle of a gun by his brother (the Defendant). 

Once law enforcement noticed a bruise on Dave Paoni's eye (D Ex. 

4), they asked "in what manner did he strike you." (Id.) Again, no indication 

of being struck by a weapon by Dave Paoni. (Id.) In fact, Dave Paoni said 

"well he had his fist like . . . '' Not until the officer on the scene began to 

allude to the possibility that a weapon had been used to strike Dave Paoni 

did he follow that line of reasoning, (Id.). After having alleged assault with 

the butt of a rifle, Dave Paoni alleged that he "grabbed both guns" (from the 

living room) and "locked 'em in the trunk o' my car." (Id. at p. 6). On the 

night of the incident, Tracyn corroborated some of the allegations leveled by 

her brother in law, Daw Pacni. (2) Ex. 2, p. 1-5). Prior to trial, during trial, 

and at sentencing, Tracyn attempted to persuade the county attorney's office 

(D Ex. 5), and later the jury (I Tr., at 297-377) & (111 Tr., at 713-727), and 



f nally the judge (Sent. Tr., at 48-98) that the facts alleged during the 

drunken dispute went far beyond what actually happened on the night in 

question. In particular, Ms. Paoni was adamant that weapons were not 

involved. 

At trial, Dave Paoni did not testify. He was alleged by the State to 

have been subpoenaed, although the dates of the subpoena and other 

circumstances surrounding attempts to contact Dave Paoni were not 

explained. Dave Paoni's hearsay statements to police were allowed in 

through police testimony. No one testified as a witness to the alleged 

incidents other than Tracyn Paoni; whose version of the story was much less 

incriminating to the defendant on the day of trial than on the day of the 

incident. Joeseph Paoni, Defendant and Appellant, explained the mild injury 

to his brother's eye was the result of a punch thrown in the course of the 

altercation, and Appellant has categorically denied the use of a weapon at all 

stages of proceedings. (I11 Tr., at 682). 

SUMMARY OF THE ARGUMENT 

Defendant argues that his rights have been substantially prejudiced by 

pr~&l.-a! errors if- trial, L T ~  that a new is in or&r. $jeiific&y7 

Defendant alleges that his Confrontation Clause rights under the Sixth 

Amendment were abridged when the District Cotut Judge, the Honorable 



James A. Haynes, refused to preclude the hearsay statements of his brother, 

Dave Paoni, from the trial. Dave Paoni was supposedly subpoenaed by the 

State to testify. Wlien it became apparent that he would not show for trial, 

defense counsel, Mike Montgomery, made numerous pretrial motions, both 

written and oral, beseeching the court to prohibit the introduction of Dave 

Paoni's statements. The most serious charge leveled against Defendant, 

Assault with a Weapon, was based almost entirely on Dave Paoni's 

statements to police on the night in qaestion. Montgomery argued that in 

absence of Dave Paoni's presence in court "under the crucible of cross- 

examination" as mandated by the recent case of Crawford v. Washington 

(2004), any admission of hearsay statements by Dave Paoni (particularly 

when such statements were crucial to the state' case on this charge) would 

create a prima facie case for a violation of the Defendant's rights under the 

Confrontation Clause. The District Court Judge denied the motion, Dave 

Paoni's hearsay statements were introduced, and the Defendant was 

convicted based on those statements. 

Having already ruled that defense counsel's objections to the expected 

hearsay testimony of Dave Paoni were invalid on Confrontation Clause 

grounds offered by defense counsel, many statements came in as evidence. 

Among the many other hearsay statements allegedly made by Dave Paoni 



and allowed in trial, Deputy Michael J. Rhodes was allowed to testify that 

Dave Paoni told him that: 

I) "The weapons were . . . "'in the trunk.'' (I Tr., at 188) 
2) That "Mr. Paoni alleged that that injury that is observed in the 

picture was due to the fact that there was a scuffle, a physical 
scuffle, between Mr. Paoni and Dave." (Id., at 201) 

3) "He did state that the actual weapon striking his face is what 
caused that injury." (id.) 

4) "The statement that Mr. Paoni had given me about the fact that the 
- - that there was an alleged struggle between the suspect and 
himself where he was struck in the face area with that weapon." 
(Id., at 203). 

5 )  "'He did not actualiy come out and say that it was the front portion 
of the weapon. All he could relate it to was the fact that he felt he 
was butt-stroked or what the military refers to as a butt stroke." 
(Id.). 

This concludes the summation of Appellant's first issue. 

Defendant's second argument relates to a mistake made by counsel for 

the State. During pretrial discussion in the Judge's chambers, the 

introducability of exhibits and statements were discussed at length. One 

hearsay statement was of particular significance to the State's attorney: that 

being an allegation that Defendant stated to his common-law wife (and 

alleged victim) prior to punching her in the stomach, that, "I want the baby 

dead. I hope the baby dies." These were the first words spoken by State's 

counsel in his opening statement. At the time, such statements had not yet 

been adjudicated admissible by the District Court Judge as part of pretrial 

discussions in chambers. The District Court Judge wanted to see foundation 



laid for the time at which the statement was made in order to determine its 

probative nature vs. likelihood to prejudice the jury. Yet counsel for the 

State opened wtth the statement (clearly in absence of foundatton), and the 

Defendant never recovered. In addition, State's counsel's recitation was a 

misquote of the victim's recorded conversation to law enforcement. Finally, 

the statement was recanted at trial by the alleged source. The Supreme 

Court has reversed and granted a new trial under ctrcumstances such as these 

in the past 

STANDARD OF REVIEW 

Montana Code Annotated $46-20-702 (now 46-20-701 (2)) provides a 

standard of review for alleged constitutional violations. Stale v. Cain 

(1986), 220 Mont. 509, 513, 717 P.2d 15, 18. (alleged violation of Sixth 

Amendment right to confront witnesses). This Court reviews a district 

court's evidentiary ruling to determine whether the court abused its 

discretion. State Y .  I+i.anci.s, 2001 MT 233,14, 307 Mont. 12, '/ 4, 36 P3d 

390,14. The Sixth A~lendinent standard of review requires a clear showing 

of abuse of discretion. Slate v. Ohshorne, 1999 MT 149, $23, 295 Mont. 54, 

11 23, 982 P.2d 1045, ?/ 23. ?:muant t~ MC?: $ 46-29-703 (51, th is  Cwr i  

"may order a new trial if justice so requires." 



ARGUMENT 

I. DEFENDANT'S SIXTH AMENDMENT RIGHTS UNDER 

THE CONFROIVTATION CLAUSE WERE VIOLATED, 

AND THE COURT ABUSED ITS DISCRETION, WHEN AN 

ACCUSER'S HEARSAY STATEMENTS (KEY TO 

CONVICTION) WERE ADMIT'FED OVER THE 

OBJECTION OF DEFENSE COUNSEL, AND WHEN NO 

HOPE EXISTED THAT THE LIVE TESTIMONY OF THE 

ACCUSER WOULD BE PRESENTED AT TRIAL. 

The basic law in this area (regardtng confrontation clause rights) is 

essential: 

"A defendant's right to confront and cross-examine witnesses is 

granted in the Sixth Amendment to the United States Constitution, and 

Article 11, Section 24 of the Montana Constitution. "itale v. Nelson, 2002 

MT 122,1/ 15; 310Mont. 71 , l  15,48P.3d739,1\ 15. 

The protection applies to criminal prosecutions in both state and 

federal courts. Statc v. Jenki~zs, 2001 MT 29 , l  12, 305 Mont. 95, $ 12,23 

P.3d 201,1/ 12 (&ng Pointer v. Texas (1965), 380 U.S. 400, 85 S. Gt. 1065. 

"Right to confrontation is not absolute." Sfclte v. Price, 2003 MT 373, 

7 23, 319 Mont. 424, tj 23,82 P2d, 23. 



Article TI, 4 24 of Montana's Constitution states specifically, "In all 

criminal prosecutions, the accused shall have the right to . . . meet the 

witnesses against him face to face." 

In the case of IJnited States v. ( h e n s  (1988), 484 U.S. 554, 559, 108 

S. Ct. 838, 842; the Supreme Court specifically stated that "it is sufficient 

that the defendant has the opportunity to bring out such matters as the 

witness' bias, his lack of care and attentiveness, his poor eyesight, and even . 

. .the very fact that he has a bad memory." 484 U.S. at 559,108 S. Ct. at 

842 (this Court adopted the language and holding from Owens in Stnte v. 

Maier, 1999 MT 51,293 Mont. 403,977 P.2d 298. 

"An accused's right to demonstrate the bias or motive of the 

prosecution witnesses is guaranteed by the Sixth Amendment right to 

confront witnesses. State v. Milton (1996), 280 Mont. 142, 145, 930 P.2d 

28,30. 

"The purpose of the confrontation clause was to prevent deposition or 

expert affidavits from being used against a defendant, instead of placing the 

witness before the jury and subjecting him to direct and cross examination. 

State v. ?ease (1970), 222 Mont. 455,463,724 P.2d 153, : 58 (citing 

(,al[fiwtiia v. Green (19701, 399 U.S. 149,90 S. Ct. 1930. In Green, the 

Supreme Cow? held that the confrontation clause is not violated by 



admitting a declarant's out-of-court statements if the declarant is testifying 

as a witness and subject to full and effective cross examination. (Id.) 

In Sfate v. Meridenha1 (1985). this Court articulated the defendant's 

interest in cross-examination as an "'opportunity to cross-examine the victim 

in an effort to do damage to her credibility as a witness." 21 9 Mont. 328, 

A. PURSUANT TO CRAWFORD v. WASHINGTO.V, DAVE 

PAONJ'S STATEMENT'S SHOULD HAVE BEEN 

CATEGORICALLY PPPOSCRIBED FROM THE TRIAL, 

,4ND FAILURE TO SO PROSCRIBE WARRANTS A 

NEU7 TRIAL FOR DEFENDANT. 

1. If Crawford is literally applied, as it should be, this 

Court should encounter little trouble in finding that 

Appellant's rights under the Confrontation Clause 

have been undermined in the case at bar. 

In Crawford v. Washington (2004), 541 US.  36, 124 S. Ct. 1354, the 

Supreme Court (Scalia) held that out-of-court statements by witnesses that 

are testimonial are barred, under the Confrontation Clause.. unless witnesses 

are unavatlable and defendants had prior opportunity to cross-examme 

witnesses, regardless of whether such statements are deemed reliable by 

court. Read literally, unless this Court finds that the transcribed statements 



of Dave Paoni, used by the prosecution against Appellant in the case at bar, 

are somehow not "testimonial," then this Court must, as a matter of law, f nd 

that Appellant's Confrontation Clause rights have been violated, 

The witness (Dave Paoni) was clearly unavailable. Either the state 

failed to make an adequate effort to find Paoni (in which case Appellant 

could cite a Confrontation Clause violation under State v. Rdenhofer), or 

Dave Paoni was literally; and simply not available, in which case the 

question (prong two of C,'rawjbrd) would be raised: did the Defendant 

otherwise have an opportunity to cross-examine the witness (Dave Paoni)? 

Since Appellant was incarcerated for approximately four months 

immediately following the alleged incident, and since Dave Paoni seems to 

have intentionally disappeared to the state of Illinois as quickly as possible 

after the event, and since no hearing or other opportunity existed by which 

the Appellant may have been afforded the opportunity to question his 

brother "under the crucible of cross-examination," the State has failed to 

meet its burden, under prong two of Crawford, as well. 

Equally important, while the Supreme Court in (:rawfi)rd declined to 

address the issue of precisely what constitutes a "testimonial statement," it is 

clear that the facts of this case fit into whatever definition the Court used in 

its holding, since Crawji)rd was ruled specifically with respect to recorded, 



out-of-court statements to law enforcement regarding an incident to which 

the victim felt she was a party. See (:rawford, 124 S. Ct. at 1356. These 

facts are more than a sufficient match for the facts in the case at bar 

2. The Trial Court's reasoning for ignoring Crawford 

was flawed. 

C'rawJord is particularly instructive in that in cases where a judge 

would otherwise be tempted to compare rights under the Confrontation 

Clause with simple rules of hearsay. In (:ruwfOrd, the Supreme Court 

specifically abrogated their prior ruling in Ohio v. Roberts (1980); 448 U.S. 

56. 100 S. Ct. 2531. What does that mean? Ohio v. Roberts allowed for the 

State to circumvent the Confrontation Clause if the unavailable witness's 

statement against a criminal defendant bore "adequate indicia of reliability." 

(Id.) The test for when this occurs was if the hearsay evidence proposed to 

be presented either 1) "falls within a firmly rooted hearsay exception," or 2) 

bears "particularized guarantees of trustworthiness." This test appears to 

have been rendered antiquated by Crowford. In the very last line of 

Crawford, Scalia makes plain: 

"In this case, the State admitted Sylvia's testimonial statement against 

petitioner, despite the fact that he had no opportunity to cross-examine her, 

That alone is sufficient to make out a violation of the Sixth Amendment. 

Roberts notwithstanding, we decline to mine the record in search of indicia 

of reliability. Where testimonial statements are at issue, the only indicium of 


















































































































































